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dP:sp 1 IN THE SUPREME COURT OF ONTARIO 

Zz 

3 IN BANKRUPTCY 

4 

5 IN THE MATTER OF THE BANKRUPTCY OF EVERMAC 
OFFICE EQUIPMENT COMPANY LIMITED, of the 

6 City of Toronto, in the County of York, 

3 Province of Ontario 

8 

9 

10 

11 

12 This is the examination of MANFRED KAPP, 

13] under Section 121 of the Bankruptey Act, taken in 

14) shorthand before Peter W. McHugh, C.S.R., Special ll 


15! at his Chambers Suite 802 the Victory Building, 80 





16| Richmond Street West, Toronto, Ontario, on the 5th day 


17) oF October, 1965. 


19] aPPRARANCES: 
20 D.E. BAIRD, ESQ., for the Trustee, 


21 J. POMERANT, ESQ., for the Witness. 
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MANFRED KAPP, sworn. 


BY MR. BAIRD: 


1 


Q. What is your name, Mr. Kapp? 
A. Manfred Kapp. 


Q. Where do you live? 

MR. POMERANT: Mr. Kapp, pursuant to 
Section 5 of the Canada Evidence Act and Section 
9 of the Ontario Evidence Act, object to answer 
this question on the ground his answer may 
tend to criminate him or may tend to establish 
his liability to a civil proceeding at the 
instance of the Crown or of any person or to 
@ prosecution under any Act of the Provincial 
Legislature. Mr. Kapp therefore claims the 
protection of Section 5 of the Canada Evidence 
Act and Section 9 of the Ontario Evidence Act 
and ahy section of any relevant Provincial 
Evidence Act. So as not to interfer with the 
examination of Mr. Kapp, and because all the 
questions at this examination will require 
answers by Mr. Kapp that may criminate him, 
or may tend to establish his liability to a 
civil proceeding at the instance of the Crown, 
or of any person, or to a prosecution under 
any Act of the Provincial Legislature, may be 
accepted and admitted that Mr. Kapp objects 


and is deemed to have objected to answer every 
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question at this examination on the grounds 

that his answers may tend to criminate him 

or may tend tc establish his liability to a 
civil proceeding at the instance of the Crown 
or of any person, or to a proseeution under any 
Act of the Legislature and that Mr. Kapp has 

and is deemed to have claimed the protection 

of Section 5 of the Canada Evidence Act, Section 
9 of the Ontario Evidence Act and any other 
section of any relevant Provincial Act of 


Evidence for every answer to every question 





asked at this examination, Do you so consider 
and admit 211 the foregoing to be and te have 
been done? 


MR. BAIRD: Yes. 


Q. Where do you live, Mr. Kapp? 
A. 77 Stonedene Boulevard, Willowdale. 
Q. What was your position with Evermac 


Office Equipment Company Limited? For the 

rest of this examination, I will refer to this 
company as Evermac? 

A. Secretary-Treasurer. 

Qa. Mr Kapp, I have been advised that 

Evermae Office Equipment Company Limited was 
originally incorporated on September 31st, 1955, (sic) 
and that its name was changed to the present 


name on September 10th, 1958. Who were the 


S page generously brought to you by Kevin Bagnall 
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ether officers and directors of the company at 
the time of incorporation? 


MR. POMERANT: In 1955? 


Q. 1955? 

A, T could not answer at this moment unles 
I got the opportunity to look at the books to 
refresh my memory. 

Q. Mr, Kanp, I am showing to you a 

minute book which is marked Everest Office 
Machine Company of Canada Limited. This was 
the original name of the company. The minute 
book indicates that the directors, the first 


permanent directors of the company were Jack 





Tramiel, Helen Tramiel, Manfred Kapp, and Esther 


Kapp. Are you the Manfred Kapp shown in those 


minutes? 

A. Yes. 

Q. Who is Esther Kapp? 

A. Mrs. Kapp, my wife. 

Q. It appears in the minutes that the 


original directors were Mr. Tramiel, and yourself, 
and your wives. Is that correct? 

A. Correct. 

Q. The minute book also indicates on 
September 13th, 1961, Mrs Tramiel and Mrs. 

Kapp resigned and Mr. Solomon and Mr. Singer 


were appointed directors of the company. Why 


= 
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sid this take rlace? 

A. I don't recall. Our wives were not 
active in the business. 

Q. In the minute books there are 
declarations of trusts whereby Mr. Solomon and 
Mr. Singer held those shares in trust for you 


and Mr. Tramiel. Is that correct? 


A. Thet is correct. 
Q. Why did your wives resign? 
A. Actually they were not active in 


the business. 

Q. Were Messrs. Solomon and Singer 
active in the business? 

A. No. 

Q: What was the reason for substituting 
two inactive directors for the two directors 
that had previously been inactive? 

A. I couldn't answer you at the moment. 
We are dealing with what year was that? 

Q. According to the minute books, this 
took place on September 13th, 1961. 

As ZT could not answer you. The only 
reason I can recollect, the wives were not 


active in the business. 


Q. Was there any money changed hands at 
this time? 

A. <I don*t recall. 

Q. What was the nature of the business 


carried on by Evermac after September 13th, 1961 
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A.Evermac was in the business of selling, 
importing business machines and adding machines 
and typewriters. 

Q, Did it do any of this business after 
September 13th, 1961? 

A. I don*t believe so. Again, Evermac 
became inactive at a certain date. I don't 


quite remember. 





Q. What date did it become inactive? 

A. I don't quite remember, in 1958. 

Q. Was Evermac in financial difficulties 
at any time? 

A. Yes. 

Q. What was the nature of those difficulties? 
Ay Too short of funds to pay its bills. 
Q. When was it in financial difficulties? 
A. 1957, 1958. 

Q. Was this before or after it ceased to 
be active? 

A. Before it became inactive. 

Q. Did it pay off its liabilities before 


it became inactive? 
A. Yes. 
Q. What business was carried on by 


Evermac after it was inactive? 


A. No business at all for a while. 

Q. What happened after that? 

A. Evermac bought another company. 

Q. Was this the first piece of business 
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it transacted? 


MR. POMERANT: At what time? 


BY MR. BAIRD: 


28 Q. When it became active again? 
A. I. believe so. 
29 Q. shat company did it buy? 
A. Pearlsound Distributors. 
30 Q. What was the reason for its purchase 


of Pearlsound Distributors? 
A. Well, something--- 

MR. POMERANT: Are you asking what 
Mr. Kapp thought the reason for it was? 

MR. BAIRD: Mr. Kapp was an officer and 
director at the time Pearlsound Distributors 
was purchased. I am asking the reason why 
Evermac purchased Pearlsound Distributors. 

MR. POMERANT: Again, Mr. Baird, I 
think we are into the same situation--- 

MR. BAIRD: Téxpect Mr. Kapp to answer 
the question. 

MR, POMERANT: I don't intend to give 
you answers. All I intend and I would respect- 
fully suggest that in terms of the situation 
as it existed, what you would get from Mr. Kapp 
would be a guess. If that is what you want, I 
think Mr. Kapp can give you that guess. 

MR. BAIRD: Mr. Kapp has not indicated 


any reason why he would have no knowledge of the 
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effairs of Evermac. 

MR, POMERANT: He has not been asked. 

MR. BAIRD: I am asking why Evermac 
purchased Pearlsound. I understand he was an 
officer and director of Evermac at the time 
the business was purchased. 

MR, POMERANT? I understand he was a 
director and officer in name only. 

MR. BAIRD: This is up to Mr. Kapp to 
say this if it is the case. 

MR, POMERANT: Again, I am not 
suggesting that I should be getting those 
answers but in light of the fact that this 
question was put in the way that it was, all 
I am pointing out is the answer Mr. Kapp may 
give would be nothing more than a guess, 

MR. BAIRD: It is up to Mr. Kapp to say if 
he knows or does not know why Pearlsound 
Distributors was purchased. I would like Mr. 
Kapp to answer my question. 

MR. POMERANT: Answer the question. 

THE DEPONENT: After the company became 
inactive whatever the date was, I didn't have 
too much to do. There was nothing to do in the 
company and at the suggestion of Mr. Morgan, 
it was at the direction of Mr. Morgan, Pearlsoun 


was bought by Evermac. 
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BY MR. BAIRD: 


31 Q. What right had Mr. Morgan to give this 
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direction to Evermac? 
A. Mr. Morgan was of course-- we were 


working for hin. 





32 Q. In what way were you working for him? 
A. In Commodore. 

33 Q. Who are you referring to as "we"? 
A. When I say "we" the people directing 
Commodore. 

34 Q. Who was that? 
Ae Mr. Tramiel and myself. 

35 Q. What manner wae you working for Mr. 
Morgan-- you refer to Commodore Business Machines 
(Canada) Limited? 
A. Yes. 

36 Q. Would you please answer my question. 
In what manner were you working for Mr. Morgan? 
A. We weren't working for Mr. Morgan 
directly. We were working for Commodore but 
we were borrowing money from companies under 
the control of Mr. Morgan. 

37 Q. Who was borrowing money from those 
companies? 
A. Commodore. 

38 Q. When you say Commodore you always mean 


Commodore Business Machines (Canada) Limited? 
A. Yes, Commodore Business Machines (Canada 


Limited. 
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39 Q. Throughout the examination, we will 
refer to that company as Commodore. What 
companies was Commodore borrowing from? 

A. Commodore Sales Acceptance. 
pe) Q. Was this the only company? 
A. At that time, yes. 

AL Q. How was the direction given by Mr. 

Morgan? 


MR, POMERANT: Direction with regard 
to Evermac? 

MR, BAIRD: Direction wherein Mr. 

Kapp says Mr. Morgan required Evermac to purchas 
shares of Pearlsound Distributors Limited? 

THE DEPONENT: Well, the sale had 
pretty well been arranged with Mr. Morgan and 
told Mr, Tramiel and I were not present exactly 
what happened and wanted to sell this company 


ang suggested it should be put through Evermac. 


BY MR. BATRD: 

42 Q. Who owned the shares of Pearlsound 
Distributors Limited prior to this time? 

A. A company called N.G.K., I believe. 

43 Q. The books of account indicate that the 
shares of Pearlsound Distributors Limited were 
purchased from a company known as Don Mills. No, 
Iam sorry. You are right -- N.G.K. Investments 
Limited did own the shares of Pearlsound. Who 


owned the controlling interest in N.G.K. 
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Investments Limited? 

A. I don't know. 

Q. Mr. Kapp, the books of account of 
Evermac indicate that the shares of Pearlsound 
Distributors Limited were purchased from N.G.K. 
Investments Limited for 17,500 shares of 
Commiore Business Machines, and that the 17,500) 


| 
shares of Commodore Business Machines were | 


purchased from a company known as Don Mills, S 


and that the money for this purchase was made | 
to Evermac by Commodore Sales Acceptance 
Limited. Can you explain the reason why the | 
transaction was handled in this manner? 


A. I couldn't explain the reason at all. 


Q. Who determined the manner in which 





the shares would be purchased and the manner 
by which the shares of Pearlsound Distributors 
Limited were paid for? 

A. I would assume Mr. Morgan would 
determine it. 


Q. What is the company known as Don Mills? 





A. I dontt off hand remember. 

Q. Did you have any intersst in this 
company? 

A. There was a company formed in Georgia 
which was in short existance. 

Q. What was the name of this company? 

A. It was Don Mills or something, I forget. 


Q. Did you arrange for the incorporation? 
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A. No. 
Q. Did you have any financial interest in 


that company? 


A. No, 

Q. Did you own any shares in that company? 
A. ; Not that I know of. 

Q. Do you know why this company was 
incorporated? 

A. No. 

Q. De you know when it was incorporated? 
A. It was around 1959, 1960. TI don't 


even remember exactly the details. I just 
bring this out because I know there was such 

a company in existence for a short time. 

Q. The books of account indicate that 
Evermae purchased shares of Commodore Business 
Machines from this company known as Don Millis 
17,500 shares. Is that correct? 

A, If it says it in the books, it must 
be correct. 

Q. On behalf of Evermac, did you negotiate 
this transaction involving the purchase of the 
shares of Commodore Business Machines? 

A, I don't remember negotiating them, no. 
Q. Who issued the cheque to Don Millis? 
Who signed the cheque to Don Millis for the 
purchase price of the shares? 

A. I would assume I did. 

Q. Who would prepare the cheque? 


A. Possibly I did. 


usly brought D9 you | i in Bagnall 
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Q. Why would you prepare the cheques if 
you were not familiar with what the transaction 
was? 

MR. POMERANT: I thought he already 
explainsithat, Mr. Baird. 

MR. BAIRD: He said that the transaction 
was designed by Mr. Morgan. Mr. Morgan directed 
him to do this. This is my understanding--- 
All I am concerned with is what part Mr. Kapp 
played in effecting the transaction, in 
finalizing it. 

THE DEPONENT: I just told you I 


possibly carried it out. 


Q. Who actually, physically wrote the 
cheque out? 

A, I couldn't tell you. If I saw the 
cheque I could tell you if I wrote it out or 


didn't write it out. 





Q. What was the normal procedure concerni 
cheques issued by Evermac? 

A, I would issue the cheques and perhaps 
Mr. Tramiel. 

Q. Did you issue them on your own 
initiative? Did you decide which cheques 
should be issued and which should be signed? 

A 


* Not this matter. 


Who decided this? 


& 
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A. Mr. Morgan. 

Q. How did those instructions reach you? 
A, Through Mr, Tramiel. 

Q. You say Mr. Morgan told Mr. Tramiel 


to tell you to issue a cheque? 

A, He would give me the instructions on 
what had transpired and I would carry it out. 
I presume, as I say, if I seen the cheque I 
could tell you if I issued it or not. 

Q. Did Mr. Morgan give those instructions 
in writing or were they all verbal? 

A. Verbal. 

Q. Were you prepared to issue a cheque 
for large amounts on verbal instructions? 

A. I received the money for it. I didn't 
issue a cheque if I did issue it. 

Q. It indicates that the money for this 
purchase was provided by Commodore Sales 
Acceptance Limited and that this money was 
deposited with Evermac on the same day that 
the money for the purchase of the other shares 
were issued. Did you always make sure you had 
enough money before you issued the cheque? 

A. Whenever I issued the cheque I make 
sure we have wllteecweds money. 

Q. Did you ever discuss this with Mr. 
Morgan when you had enough money to issue the 
cheques? 


A. I didn't say I issued the cheque. I 
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1 didn't say I issued the cheque. I said if I 

2 did issue it, I would assume that the money 

3 was there. 

4] 69 Q. Mr. Kapp, what was your position with 

5 the Hugo Oppenheim Und Sohn Nahef. Berliner 

6 Privatbank, A.G. which I will refer to as the 

7 Berlin Bank for the rest of the examination? 

8 A. I believe for a very short time I was 

9 a director of the company. I am not positive 

10 of the date. 

11] 70 Q. What period of time were you a director 
12 A. A very short time, if I was. 
13] 71 Q. But in fact what period of time? 

14 MR. POMERANT: He is not sure. 

15 THE DEPONENT: I don't know. If I 

16) was, it would be for a very short period around 
17) May, or June of this year. 

18 

19| BY MR. BAIRD: 





20 72 Q. Did you ever own shares in the Berlin 
21 Bank? 

22 A No. 

23 | 73 Q. How did you become a director of the 
24 bank without owning shares in it? 

25 MR. POMERANT: He said he does not 

26 know if he was or not. 

27 THE DEPONENT: I am not sure I was 

28 


and to my knowledge--- 
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,| BY MR. BAIRD: 





2| 74 Q. Did you sign any documents on behalf 
3 of the Berlin Bank? 

4 A. I did sign a resignation but I have 
5 never--- 

6] 75 Q. When did you sign this resignation? 
7 A. | In June, I believe. 

3] 76 Q. Why did you sign the resignation? 

9 A. Because I was told I might have been 
10 elected a director at the meeting at Lucayan 
11 and I should sign the letter. 

42|| T7 Q. Who told you this? 

13 A. Mr. Tramiel told me. 

14| 78 Q. What was your position with Trans 

15 Commercial Acceptance Limited? 

16 A. I believe I was the President towards 
17 the end. 

18) 79 Q. Towards the end? 

19 A. Before resigning. I am not sure. 
20|| 80 Q. Did you hold any position before 

21 you were President? 

22 A. I did hold a position -- Vice=President 
23 and Secretary-Treasurer. 

24|| 81 Q. My information, Mr. Kapp, is that’ 
25 as of December 16th, 1963 you were elected 
26 Secretary-treasurer and director of Trans 
27 Commercial Acceptance Limited? 
28 A, Right. 


29] 82 Q. Subsequently, on September 14th, 1964 
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you were elected President and then you resigned 
sometime in July, 1965. Is that correct? 

A. If the book reflects this, this should 
be correct. 

Q. What was your position with the Hugo 


Oppenheimbank in Canada Limited? 


A. I had no position to the best of my 
knowlédge. 
Q. What is your position with Commodore 


Business Machines (Canada) Limited? 
A. Secrsetary-Treasurer and Vice-President. 
Q. What is your position with the 


Commodore Dry Copy Limited? 


A. I believe I am the President. 

Q. What is your position with Canada Dry 
Copy Inc.? 

* Secretary-Treasurer I think. 

Q. What is your position with Commodore 


Business Machines Inc.? 

A. Secretary-Treasurer. 

Q. Were you an officer and employee of 
Atlantic Acceptance Corporation Limited? 

A. Never. 

Q. Were you an officer and employee of 


Commodore Sales Acceptance Limited? 


A. Never. 

Q. What was your position with Five Wheels 
Limited? 

A. No position. 
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Q. What is your position with Baronet 


Associates Ine.? 


A. It was an officer and Secretary-Treasurer 


I think. I am not sure. 

Q. Were you associated with any other 
company which dealt with Evermac as either an 
officer or director of those other companies. 
Ry What company are you referring to? 
Q. Any companies that dealt with Evermac. 
Are you associated with any other companies 
other than the ones I have mentioned that 
dealt with Evermac? 

A. Off hand I don't know. 

a. Are you an officer or director of 


Associated Canadian Holdings Limited? 


A. Yes. 

a. What was your position? 

A. Secretary I believe. 

Q. Were you an officer or director of 


Pearlsound Distributors Limited before the 


shares of that company were purchased by 


Evermac? 
A. No, 
Q. Were you an officer or director of 


Humber Typewriters and Business Equipment 


Limited? 
A. When? 
Q. Before it was purchased by Pearlsound 


Distributors Limited? 
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1 A. No. 

2 99 Q. Did you have any financial connection 

3 with either of those two companies before the 

4 shares were purchased by Pearlsound Distributors 
5 Limited or Evermac? 

6 A. No. 

7|| 100 Q. Are you an officer or director of | 
8 A.C.E. Business Machines? 
9 A, No. 
10) 101 Q. Is this a limited company? 
11 A. I think it is incorporated. 

12|) 102 Q. Where is it incorporated? 

13 : A. New York State. 

14|| 103 Q. Did it have any dealings with Evermac? 

15 A. I don't know. 

16|) 104 Q. Did you have any position with A.C.E. 

17 Business Machines Inc.? 

18 A. I don't believe so. 

19], 105 Q. Did you do any work on their behalf? 

20| ~ A. No. 

21|| 106 Q. Mr. Kapp, the general ledger of 

22 Evermac indicates that 2,000 common shares of 

23 Evermac and 6,627 preferred shares have been 

24 issued but the share records only show 1,000 

25 common shares and 1,878 preferred shares were 

26 issued. Can you explain the reason for the 

27 difference? 

28 A, I -eouldn'tt answer that question. I 

29 was not aware of this. 
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1] 107 Q. Did anyone else subscribe for any 

9 common shares or preferred shares other than 
3 you, Mr. Tramiel, Mr. Solomon, and Mr. Singer? 
4 A. Not to my knowledge. 

5] 108 Q. Who did the bookkeeping for Evermac? 
6 A. When? 

7 109 Qa At any time? 

8 A. We had different bookkeepers through 
9 the years. 

10] 110 Q. Who did the bookkeeping after September 
11} 1 1961? 

12 A, Mr. Draper took in the last years, 

13 took care of the books of the company. 

14) 111 Q. Was he employed by Evermac? 

15 A. No. 

16) 112 Qa. Who was he employed by? 

17 A. He was employed by Commodore. 

18] 113 Q. Where were the books kept? 

19 A. The books were kept at the office of 
20 Commodore Business Machines--- 

21 MR. POMERANT: Did you want to say 

22 something else? 

23 THE DEPONENT: I thought he was paid 
24 by Pearlsound. 

25 

26| BY MR. BAIRD: 

27) 114 Q. is Mr. Draper a Chartered Accountant? 
28 hs No, 

29 335 Q. Mr. Kapp, the records of Evermac 

30 
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indicate on January 16th, 1963 Humber Typewriter 
and Business Equipment Limited was purchased 
from Pearlsound Distributors Limited by 

Evermac for $111,600.00. Can you explain why 
this transaction took place? 

A. I don't know off hand. It must have 
been some reason. Why it was from Pearlsound to 
Evermac, I couldn't tell you that at the moment. 


116 Q. At this time Evermac already owned all 


29 


30 














the shares of Pearlsound? 


A, Yes. 

117 Q. Why would it be necessary for Evermac 
to purchase shares of Humber Typewriter from 
Pearlsouns? 

A. I couldn't tell you. 

118 Q. It appears you signed this agreement 
covering the transaction? 
A. Yes. 

119 Q. Would you like to see the agreement? 
A No, I believe you. 

120 Q. Who directed this purchase? Who 
decided that Evermac would purchase the shares 
of Humber Typewriter and Business Equipment 
Limited from Pearlsound? 
A. If I could remember the reason as I 
told you, I would be able totell you why it 
‘went from Pearlsound to Evermac. 

121 Q. I didn't asked the reason. I said 


who decided it. Who made the decision? 
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A. I didn't. I didn't sign the decision. 

122 Q. You signed the documents. Why did you 
sign the documents? 

A. I was probably requested to do so. 

123 Q. Who requested you to do so? 

A. I presume Mr. Tramiel. 

124 Q. Who prepared the documents? 

A. I don't know. Lawyers, I wouldeassume. 

125 Q. Who gave the lawyers instructions to 
prepare the documents? The Agreement of January 
16th, 1964 appears to have been prepared by 
Messrs. Solomon & Singer. Who gave the lawyers 
instructions to prepare the agreements. 

A. Somebody must have given the instruc- 
tions. 

126 Q. Who gave them the instructim? 

Me I told you I don't remember the exact 
detail. If I did, I could tell you. 

127 Q. It appears that this agreement dated 
January llth, 1963 was signed by you on behalf 
of Pearlsound Distributors, and also by you on 
behalf of Evermac Office Equipment. Is that 
correct? 

A. If it is my signature, yes. 
128 Q. What were the circumstances surrounding 


the signing of this agreement? 
A, As I told you, I don't remember the 
circumstances but it was probably because Mr. 


Morgan must have decided it would be better 
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to have another one. 
Q. You didn't give instructions for this 
agreement to be prepared? 

MR. POMERANT: He said he didn't. 


MR. BAIRD: I want to clarify it. 


BY MR, BAIRD: 


130 


132 


Q. You dort know when this agreement was 
signed? 

MR. POMERANT: He could read the 
agreement and see when it was signed. 

THE DEPONENT: It is my signature and 
the date says October 16th -- January 16th, 


pardon me, 1963 -- January 1963. 


Q. The agreement shows that the consider- 
ation purchase price was $111,600.00. Is that 
correct? 
A. If it says in the agreement, then it 
must be so. 
Q. And you signed the agreement? 

MR. POMERANT: He has already said 


he had. 


Q. Subsequently, there is an agreement 
showing that sharss of Humber were sold to 


Commodore Business Machines on April i8th, 1963 
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1 for $175,000.00. It agwears to me this agreement 
Di was signed on behalf of Evermac Office Equipment 
3 Company Limited by you and it was signed on 
4 behalf of Commodore Business Machines (Canada) 
5 Limited by you. Is that correct? 
6 A. It is my signature. 
7| 134 Q. What was the reason for the sale of 
8 the shares of Humber to Commodore Business 
9 Machines? 
10 As Again, I presume it was directed by 
41 Mr. Morgan that Humber would be better in 
12 Commodore as it was to a certain extent competin 
13 with Commodore. 
14) 135 Q. You were Secretary-Treasurer of 
15 Commodore at the time? 
16 AL Yes. 
17] 136 Q. Were you involved in the negotiations 
18 concerning the purchase of those shares? 
19 A. No. I would assume there must have 
20 been a Board of directors meeting of Commodore. 
21] 137 Q. Did you attend that Board of Directors 
22 meeting? 
23 A. I would assume so. 
24) 138 Q. Did you approve of this purchase? 
25 A. I don't think so. I think that any 
26 place where I would have been involved even 
27 by name, I would have refrained from voting. 
28 139 Q. This agreement shows purchase price 
7 29 of $175,000.00. ‘Why did Commodore pay 
30 
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$175,000.00 for the shares of Humber Typewriter 
and Business Equipment Limited when Evermac 
purchased them for $111,600.00? 

A. I couldn't tell you. 

Q. You signed the agreement. You don't 
know why you signed the agreement? 

A. If the Board of Directors passed a 


resolution to purchase, then I can sign the 


agreement. 
Q. Did you have any say--- 
A. And the Board of Directors would have 


authorized me to sign the document. 
Q. Did you take any part in the negotiatio 
concerning this sale? 

MR. POMERANT: He has already--- 

MR. BAIRD: He said he refrained from 
voting on the sale to Commodore Business Machine 
on April 18th. 

MR. POMERANT: Took part on whose 
behalf and at what time? 

MR. BAIRD: I am not concerned at what 


time. I am just concerned if he did take part. 


‘BY MR. BAIRD: 


Q. Did you take part in the negotiations 
involving the purchase--- 

A. I think I told you this would have been 
a Board of Directors decision andj not an 


individual's decision. 
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Q. It was-also the Board of Directors 
of Evermac's decision to sell. Is that correct? 

MR. POMERANT: Again we are getting 
back to the situation where in order to 
properly answer that question, I must repeat 
time and time again what his position was in 
Evermac. If we can possibly ask the question 
I think possibly you should refer back to the 
answer he Originally gave as to his position 
in Evermac. That is what he was doing and why 
he was doing it and on whose behalf he was doing 
it. 

MR, BAIRD: It is my submission Mr. 
Kapp has never stated his position with Evermac 
satisfactorily. He has stated on several 
oceasions Evermac did make certain payments, 
bought. certain shares, on the instructions of 
Mr. Morgan. That is about the extent of his 
explanation of any position he had with Evermac. 

MR. POMERANT: That is the explanation. 

MR. BAIRD: That is the only explana- 
tion involving certain transactions with which 
we have previously dealt. 

MR. POMERANT: Perhaps you could ask 
him what his position was with Evermac and we 
won't have to hae repetitive answers. 

MR. BAIRD: I have been asking him 
questions on the basis of his legal position. 


His legal position is not as presented on paper. 
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I think it is up to him to tell us that. 

MR. POMERANT: His legal position, Mr. 
Baird is one which you believe to have existed 
and Mr. Kapp might nummer his legal position 


to be something entirely different. 


BY MR. BAIRD: 

Ly Q. Mr. Kapp, according to the books, 
the minute books of Evermac, you owned 50% 
equity, 50% in issued shares of the company. 

Is that correct? 
A. 50, yes. 

145 Q. And one other director held this 
share in trust for you? 
A. Yes. 

146 Q.- Your counsel has indicated obliquely 
that you were not the real owner of those shares. 
what was the true circumstances surrounding the 
ownership of your shares in Evermac? 

A. After the company stopped operating, 
which I told you was late 1957 or early 1958, 
there was nothing further in the. company and it 


was a valueless company. 


147 Q. The company had no assets? 
A. No assets. 
148 Q. Please continue? 
A, And the company did remain in existence. 


After that I was only an officer in name only 


after this transaction wnt through, this 
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particular comoany at the request of Mr. Morgan. 
Q. I have been advised that in 1960 there 
was an Interim Receiver appointed with respect 
to ivermac. This is two years after you said 
the company had no assets. Is that correct? 

A. I don't recall the date. There was, 

I believe, for a short time an Interim 
Receiver. 

Q. Did the company have any assets at 
that time? 

A. Maybe the dates -- I have to look at 
the books to see what the exact dates were. 
Let's say, when the company stopped operating, 
it had no further assets. 

Q. But then it started to enter into 
various transactions involving the purchase 

and sale of shares in various companies. Is 
that correct? 

A. At a later date, yes. 

Q. Why did the company do this? 

MR. POMERANT: Mr. Kapp wishes to 
point out he is not sure if there was an 
Interim Receiver put forward. In other words 
he is just presuming there was One because you 


said so but he is not certain. 


BY MR. BAIRD: 


153 


Q. Why did the company start entering 


into transactions involving the purchase and 











PETER W. MCHUGH KAPP 29 


SPECIAL EXAMINER 
TORONTO 














1 sale of shares? 

2 A. We have already pointed out to you this 
3 had been done at the request of Mr. Morgan. 

4] 154 Q. You pointed out to me one transaction 

5 was directed by Mr. Morgan. 

6 A. I pointed out after this, after the 

7 company went dormant, the transactions that 

8 went through this company were done at the 

9 request of Mr. Morgan. 

10} 155 Q. Are you telling me all the transactions 
11 that wei done by this company was done at the 
12 request of Mr. Morgan? 

13 A. Pretty well. 

14]) 156 Q. Were there any eauiaeenesitinhes which you 
15 did on your own initiative? 

16 A. There might have been some small 

17 transactions. 

18] 157 Q. What were they? 

19 A. I don't recall. I would have to look 
20 in the books to refresh my memory. 

21) 158 Q. Why would you initiate any transactions 
22 involving Evermac? 

23 MR. POMERANT: He didn't say he did. 

24 MR. BAIRD: Yes, he did. He said 

25 there were some small ones he did on his own 

26 initiative. 

27 MR, POMERANT: He said there could 


28 have been. 
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BY MR. BAIRD: 
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164 


165 


Q. What were they? 

A. I don't know. If I can look at the 
books, I can tell you. 

Q. We have all the books and records 
turned over to us and they are all available. 
You are quite welcome to look at them. 

A. It would have been transactions which 
normally followed and they went -- not 
necessarily every transaction had been directed 
~-~ like payment of interest and things of that 
sort would just fall in the normal course of--- 
9. Payment of interest on loan? 

A. Yes, payment of interest on loan. I 


see certain things on here which would be 


dJirected--- 

Q. Be specific. What are you referring 
to? 

A. I see some interest payments, tax 
payments. 

ae To whom were those interest payments 
made? 

A. It would appear here Commodore Sales 


and Trans Commercial. 


Q. Why did you authorize those interest 
payments? 
A. They had to be paid, and of course we 


~= the transaction had been set up. 


Q. Who had set up the transaction? 
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A. Those entries and this interest derived 
from all the original trantnetions . 

Q. Who set up the original transaction? 
A. I believe I told you this and the 
guess is strictly a flow of bookkeeping. 

Q. You previously said Mr. Morgan handled 
all the transactions. Are you now telling me 
he handled all the original transactions? 

A. : The ones that were in the flow, they 
went through the books and carried out and fed 
through the normal course of bookkeeping. 

Q. So if there was an obligation set up 
for Evermac to make a payment, you would 


authorize payment of that obligation? 


A. After we got the money. 

Q. What do you mean after you got the 
monéy? 

A. After Evermac had the money available, 


which in many cases were made available by 


Commodore Sales Acceptance probably. 


Q. Did you ask Commodore Sales for the 
money? 

A. In all probability, yes. 

Q. Why would you ask them for the money, 


to repay money that you owed-- that is Evermac 


owed to them -~ that Evermac owed to Commodore 
Sales? 
A. At times it would have been money 


borrowed from Commodore Sales to repay the 
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money commitment. 


172 Q. Due. to Commijore Sales? 
A. Due to Commodore Sales, yes. 
173 Q. This borrowing was initiated by you? 


MR, POMERANT: I don't think he said 
that. 

MR. BAIRD: He said when money came 
up and interest payments were due, he asked 
Commodore Sales for borrowing. 

THE DEPONENT: Beeause it had been 
arranged that Evermac would get the money from 
Mr. Morgan and it would go sine the process. 

MR. -POMERANT: I think what we have to 


distinguish is the physical transactions that 





took place and the authority for the physical 
transactions to take place. For example, Mr. 
Morgan might arrange for Commodore Sales 
Acceptance for X number of dollars to go to 
Evermac. This would finally be translated down 
to Mr. Kapp who would then be sure to go to 
Commodore Sales Acceptance could -- I am not 


saying he would inevitably but could go to 





Commodore Sales Acceptance which would occasion 
a telephone call in all probability to confirm 
the fact that the asia is in fact there 
because he wouldn't issue a cheque without the 
money. 

MR. BAIRD: But this is not what I 


understood Mr. Kapp to tell me. I understood 
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him to say there was an obligation incurred by 
Evermac, an obligation to pay interest. When 
he needed money to meet that obligation, he 
would go and ask Commodore Sales Aeceptance 
for that money. 

THE DEPONENT: I also -- it had been 


previously arranged by Mr. Morgan. 


9] BY MR. BAIRD: 


10) 174 


18 175 








176. 


Q. What had previously been arranged 


_ by Mr. Morgan -- that obligation of Evermac? 


You previously said that transaction had been 
authorized by Mr. Morgan. Now, did Mr. Morgan 
also authorize the loaning of money to Evermac 


by Commodore Seles to meet the previous 


obligation? 
A. Yes. 
Q. So that when you went to Commodore 


Sales Acceptance Limited and asked them for 
money, this loan had already been approved and 
negotiated by Mr. Morgan? 

A. That's correct. And in that case, 
where, if I approached Commodore Sales 
Aceeptance bedre Mr. Morgan, I didn't get 


anything until the people at Commodore S:les 


‘Acceptance got. in touch with Mr. Morgan, 


Q. You say you asked for money before 


Mr. Morgan asked for the loan? 


A, He hadn't had a chance to arrange with 
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the people at Commodcre Sales. 

177 Q. Why were you concerned that Evermac 
met its obligations? 
A. Because I was carrying work on the 
flow of the books. 

178 Q. You were managing the financial affairs 
of Evermac. 


MR. POMERANT: He didn't say that. 


BY MR. BAIRD: 
179 '@ You were concerned though whether or 
not Evermac weet meet its obligations? 

MR. POMERANT: He didn't say he was 
concerned about it either, Mr. Baird. 

MR. BAIRD: I© said when Evermac was 
required to pay money, he went and asked for 
money from Commodore to meet the obligation. 

I asked why he did that. 
THE DEPONENT: I was carrying out the 


flow of the books. 


BY M R. BAIRD: 

180 Q. What do you mean carrying out the flow 
of the books? 
A. The obligation -- I had been asked 
to continue to operate the books and keep them 
going and I did. 

181 Q. Who asked you to do that? 


A. It was asked of me by Mr. Tramiel. 
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1] 182 Q. What right did Mr. Tramiel have to 
2 ask you to do this? 
3 A. Our association. I always have taken 
4 care of the inside work and had something to 
5 do with the books. He had fed information to 
6 me to put it through in the books. 
7 183 Q. Did Mr. Morgan ask you to do this work? 
8 A. Well, not specifically as a job. rT 
9 have had conversation with Mr. Morgan. Mr. 
10 Morgan knew I was taking care of the books. 
11) 184 Q. What were you paid for taking care of 
12 the books. 
13 A. Nothing. 
14] 185 Q. Why did you do the work for nothing? 
15 A. Because I _ working, as I explained 
16 to you before, for Commodore, and we were 
17 obligated to Mr. Morgan for moneys advanced 
18 through some of his companies to Commodore in 
19 keeping the company going, and this particular 
20 obligation I carried on by doing certain works 
21 like taking care of the books of the company. 
22] 186 Q. Under the transaction involving the 
23 purchase of the Humber shares from Pearlsound 
24 by Evermac and the subsequent sale to Commodore 
25 Business Machines, Evermac made profit of 
26 $63,400.00. The effect of this transaction 
27 would mean this profit is available for the 
28 shareholders of Evermac. . Did you consider this 
when you signed the agreement dated April 18th, 
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1 1963 between Evermac and Commodore? 
2 A. No. 
3) 187 Q. But you are aware there was a differencd 
4 in price? 
5 A. Yes. 
6| 188 Q. You were aware this resulted in a 
7 profit to Evermac of $63,400.00? 
8 AY Yes. 
9} 189 Q. You were still prepared to sign the 
10 agreement? 
11 A. Yes. 
12] 190 Qo. Did you consider this proper? Did 
13 you consider this agreement proper? 
14 A. Well, no I didn't necessarily consider 
15 it proper but on the other hand, I didn't know 
16 it was improper either. As I say, I didn't 
17 give those transactions, shall I say, I was 
18 carrying out those things and as I told you 
19 before, for the obligation I had to Morgan 
20 in keeping Commodore going. I just went along 
21 and carried out the agreement. 
22 MR. POMERANT: In other words, Mr. 
23 Baird, I think what is meant by that, in looking 
24 at the transaction in totality, that is from 
25 both sides, that he couldn't consider it 
26 proper or improper because on one side of the 
27 transaction he was -- from his point of view 
28 there was no Judgment attached to the propriety 
29 or impropriety of the transaction from the 
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point of view of Evermac. From the point of 
view of Commodore, he would consider the 
propriety of it but as Evermac, he considered 
it--- 

MR. BAIRD: He hasn't indicated that. 
He said he didn't vote at the Board of Directors 
meetings, but signed the agreement because he 
was authorized by the Board of Directors. 

MR. POMERANT: That isn't my point. 

. My point is that from the point of view of any 

transaction involving Evermac, he felt he was 
in the position of teing someone who would 
carry out the instructions or Mr. Morgan without 
in any way exercising any authority or judgment 
Prom that point of view, from the Evermac point 
of view. 


MR. BAIRD: Mr. Kapp has not said this. 





This is not your evidence, Mr. Pomerant. 

MR, POMERANT: The point is he said 
this -- that he is the Secretary-Treasurer, 
and Vice-President. He holds an executive 
position in Commodore and holds it in his own 
right. He said he holds a position in Evermac 
in name only. 

MR. BAIRD: He didn't say that. He 
said he acted on directions of Mr. Morgan. 
This is different from being a director in name 
only. 


MR, POMERANT: But in totality, all I 
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1 am suggesting to you is the transactions of 
2 Evermac, when he was acting for Evermac there 
3 would be no judgment required from his point 
4 of view, that is from subjectively looking at 
5 the situation, 
; : 


7| BY MR. BAIRD: 


g| 191. Q. Who was entitled to the $63,400.00 








9 profit made on the transaction, Mr. Kapp? When 
10 you signed the document, whom did you consider 
11 ‘ was entitled to the profit of $63,400.00? 

12 A. It went into the company. 

13} 192 Q. You owned 50% of the company. Did you 
14 own 50% of the company? 

15 MR. POMERANT: Just a moment. Mr. 

16 Kapp has never said ‘ne owned 50% of the company. 
17 


19} 193 Q. Did you own 50% of the company? 
20 A, The shares were in my name, I told 
21 you before. 
22) 194 Q. Did you own them in your own right? 
23 A. I think I explained. that before to 
24 you that when --- 
25|| 195 Q: Please answer my question... Did you 
26 own them in your own right? Were you entitled 
27 to any profit made by Bravne, or was someone 
28 else entitled to the profit? 

A. I understand Mr. Morgan was entitled 
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1 . to them. 
2) 196 " @ Did you have a written agreement with 


him that he was entitled to the profits? 





4 A. No. 

5| 197 Q. Did Mr. Tramiel have any agreement with 
6 Mr. Morgan that he was entitled to the profits? 
bi A Not that I know of. 

gi 198 Q: ' But you always thought Mr. Morgan was 

9 entitled to any profits made by Evermac? 

10 - A Yes. 

ji) 199 Q. Did Mr. Morgan ever discuss this with 
12 you? 

13 . Ay Thre had been seus Shkeutehen, 

14|| 200 Q. What was the nature of the discussion? 
15 A. To convert to shares, change the name 
16 but it was never carried out. 

17}, 201 Q. What do you mean? 

18 A, There was some discussion to turn the 
19 shares over to him. 

20) 202 Q. Turn the sharss over to him personally? 
21 A. Yes. | 

22|| 203 Q. When did this discussion take place? 
23 A. I don't know. There was company 

24 diseussion. 

25 || 204 Q. Why didn't you turn the shares over to 


Mr.. Morgan at the time he started directing 
the transactions? 
A. I. don't know why really but it is 


one of those things that hadn't been Jone. 
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Q. Why were you prepared to sign those 
documents, and enter into all those transactions 
when you didn't consider you were entitled to 
the profits? 

A. As I said before, my prime concern 

was Commodore and for that particular reason, 
we went along in some of those transactions. 

Q. Did you have a firm understanding with 
Mr. Morgan that he was entitled to your share 
of the profits of the company of Evermac? 

A. There was not an understanding. 

Q. ‘Mr. Kapp, I would like to show you a 
letter written by Solomon & Singer to Evermac 
Office Equipment Company Limited dated February 
12th, 1965 conceming the purchase and sale of 
the shares of Humber Typewriters and Business 
Equipment Limited together with an account and 
it appears to have been enclosed in the letter. 
This account indicates that instructions were 
received by Solomon & Singer from Evermac Office 
Equipment Limited to draft the agreement of 
Purchase and Sale reflecting the purchase of 
the shares of Humber Typewriters and Business 
Equipment Limited. Who gave the instructions 
to Messrs. Solomon & Singer? I would like to 
enter that as Exhibit 1 in this examination. 


A. I don't recall. I may have. 


---EXHIBIT NO. i: Letter of February 12th, 1965 with 


account attached. 
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1) BY MR. BAIRD: 

208 Q. June 28th, 1963 Evermac borowed 
$300,000.00 from Commodore Sales Aeceptance 
Limited and on the same any Evermac loaned the 
same amount to Commodore Business Machines. 
Why wasn't the loan made directly by Commodore 
Sales Acceptance to Commodore Business Machines? 
A. I don't know. x presume there must 
have been some reason with Commodore Sales 


Acceptance at the time why it went through Eve 





209 Q. Were you involved in this transaction? 
A, I vecall the werndting ar the money by 
Commodore. 

210 “Q. On penalf of Evermac did you issue the 


cheque to Commodore Business Machines? 
A. It is possible I did. 
211 Q. On whose instructions did you issue 
the cheque? 
A. It would have been the instriietions 
of Commodore Sales that they would make the loan 
to Evermac and then Evermac to Commodore but I 
couldn't tell you the reason. 
22 * Q. Did you ask them for the reason? 
A. No. I don't remember any other reason 
off hand. If I did ask, I-probably didn't get 
an answer. 
213 Q. Did you blindly do it without exercisin 
any judgment on the ‘trandaction? 


MR,. POMERANT: Just a moment--- 
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MR. BAIRD: Iam asking did Mr. Kapp 
effect this transaction without any independent 
judgment on his part as to the reason for the 
transaction? 

wR. POMERANT: The reason for the 
transaction on whose behalf? 

MR. BAIRD: On behalf of Evermac. 

MR. POMERANT : He has already said---~ 

MR. BAIRD: I want his answer as to 
whether he effected this transaction. 

MR, POMERANT: Without any judgment? 

MR. BAIRD: Without any independent 
judgment. 

| MR. POMERANT : On whose part? 

MR. BAIRD: On his own part. 

MR. POMERANT: On his own part on 
behalf of whom? 


MR. BAIRD: On behalf of Evermac first 


and then on behalf of Commodore Business Machines. 


THE DEPONENT: As I explained to you, 
the money was borrowed by Commodore. Quite 
frankly; if Commodore Sales saw fit to lend it 
to Evermac and. Evermac to Commodore, I don't 


think I gave it a second thought. 


BY MR. BAIRD: 


a . Did it seem strange to be loaned in 
that manner rather than directly to Commodore 


Business Machines? 
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1 Ba. No. 

2) 215 Q. On December 31st, 1963, Trans Commercial 
3 Acceptance Limited became a creditor of Evermac 
4 by taking over the possession of Commodore Sales 
5 Acceptance in respect of $300,000.00 loan. What 
6 was the reason for having Trans Commercial 

7 Acceptance assume debts owing by Evermac to 

8 Commodore Sales ‘cceptance? 

9 } A, Trans Commercial was started, I believe. 
10 ; for more entries, more entries of different 

11 loans from Commodore Sales Acceptance to Trans 
12 Commercial. 

13] 216 Q. What was a reason for this? 

14 MR, POMERANT; Mr. Baird, just a moment 
15. . how could he look into Mr. Morgan's mind? 

16 : MR, BATRD: This is up to him to say 

17 it was Mr. Morgan's idea. 

18 MR. POMERANT: He said--- 

19 «MR. BAIRD: He hasn't said this. He 
20 said originally most of the transactions involving 
21 Evermac were done on Mr. Morgan's direction. 

22] MR, POMERANT: After looking at the 

23 pooks, he said all transactions, except for the 
24 payment of interest when it became due on the 

25 loans was initiated by Mr. Morgan. He then 

26 says that Trans Commercial, that when Trans 

27 Commercial was set.up, many loansfrere transferre 
28 from Commodore Sales Acceptance. He has also 

29 indicated that to you, that personally, he 
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doesn't know anything about the imer workings 
of Commodore Sales Acceptance. He has already 
told you that Cninibee Business Machines relies 
heavily on Commodore Sales Acceptance for loans. 
He then states -- we have heard this before, 

I am not putting words in anybody's mouth, that 
Commodore Sales Acceptance transfers a great 
number of transactions into Trans Commercial 
and he can trace it denies, but the real reason 
for why it: occurred, as I say again, he can 


give you a guess but as far as he himself is 





concerned personally-~-- 

MR. BAIRD: But he was President of 
Trans Commercial. He = capacities. He 
has said he was a nominee for Mr. Morgan 
throughout for Evermac but he hasn't said he 


acted as nominee for Mr. Morgan of Trans 





Commercial. It is up to him to say whether he 
initiated these transaetions on his own initiative 
or on the initiative of someone else. 

MR. POMERANT: I agree with you except 
you asked why it was done. 

MR. BAIRD: As President of Trans 
Commercial he should be in a position to tell 
me why it was done which I think is a normal 
assumption. 

MR. POMERANT: Ask him why he acted--- 
MR, BAIRD: I ask for the reason. He 


has two roles in the transaction -- ene as an 
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officer of Evermac which he has previously 
said he was a nominee of Mr. Morgan, and presently 
as nominee for Pane Commercial. He should be 
able to answer the question. 

MR. POMERANT: Would you concede if he 
be a nominece for Trans Commercial--- 


MR, BAIRD: When the answer comes, I 





will decide whether to pursue it or not. 
THE DEPONENT: First, to make the 
record clear, I was not President of Trans 


Commercial at that time. 


2b7 Q. Pardon me, you were Secretary-Treasurer 
ps Yes. 
218 Q. . It is very difficult to keep track of 


the change of your positions in those various 
companies, Mr. Kapp. Can yo still tell me 
the reason for the transaction? 
A. I expect the reason -- Trans Commerci 
had been formed again at the direction of Mr. 
Morgan to transfer certain loans out of 
Commodore Sales Acceptance into the new company, 
again following the directions given. 

219 q. - Can you guess at the reason for making 
this transfer? 
A. Because they wanted to change the 
nature of certain loans of Commodore Sales and 


distribute it int: another company. 
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220 Q. What do you mean to change the nature 
of the loans? 
A. Change the direct loans and having 
certain loans to Trans Commercial would be 
Finance Company loans. 

221 Q. I don't understmd you, Mr. Kapp. 
A. Well, Trans Commetial took over the 
loans from Commodore Sales and therefore became 
indebted to Commodore Sales. 

222 Q. Yes? 
A. Trans Commercial then had a loan from 
Commodore Sales and it meant the Evermac loan, 
or Commodore loan now became Trans Commercial 
lean into the: bom of Commodore. Sales 
Acceptance. 

223 Q. Was this possibly done to make the lean 


shown to be incurred in the books of Commodore 





Sales Acceptance? 

A. I couldn't tell you what was done or 

the reason for any happening of this, except--- 
22h Q. The books of account of Evermac show 

Commodore Business Machines was a creditor for 

$17, 898.30 arising before September of 1961. 

What was the reason for this indebtedness? 

A. This is one of the lesser indebtednesses| 

of Evermac because I believe a company called 

Serio Spain in Italy which at that time was 

& supplier to Evermac--- 


225 Q. This was before Evermac became dormant? 
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A. it was before Evermac became dormant, 
yes. HEvermac owed the money which was the 
balance due by Evermac to those people for 
quite a long while and I believe this is dealing 
with somehow you mentioned something about this 
Interim Receiver. There was--- 


226 Q. Did Commodore pay this debt on behal? 





of Evermac? 
A. Mr. Morgan loaned the money to 


Commodore and Commodore loaned it to Evermac. 


227 . Q. What company loaned the money to 
Commodore? 
A. Commodore Sales Acceptance. 

228 os Mr. Kapp, on October 15th, 1964, 


Trans Commercial Acceptance borrowed $135,300.00 
from Commodore Sales Acceptance Limited which it 
in turn loaned to J. Tramiel. Subsequently 

Trans Commercial borrowed $43,700.00 from 
Commodore Sales Acceptance on December 9th, 1964 
which was also loaned to Mr. Tramiel. On January 


6th, 1965 Evermac Office Equipment Limited 





appear to have written to Trans Commercial 
Aeceptance Limited a letter stating that those 
lcans to Mr. Tramiel should be charged to 
Evermac Office Equipment Company Limited. 

I am producing to you a carbon copy of a 
letter. Did you write a letter in that form? 
I would like to enter this carbon copy letter 


as Exhibit 2. 
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AY I think I did. Is the original 


not available? 


-~-EXHIBIT NO. 2: Carbon copy of letter from Evermac 
to Trans Commercial Acceptance 
Limited. 


BY MR. BAIRD: 

229 Q. What.was the reason for the loan of 
$135,500.00 f¥om Trans Commercial Acceptance 
tod, Tramiel? : 

A. This is dealing with the purchase of 
shares of the bank in Germany . 

230 Qa This is the bank we refer to as the 
Berlin Bank? 

A. The Berlin Bank, right. .By Evermac, 
again under the direction of Mr. Morgan and by 
reason of the German laws, or what have you, 
those transactions were carried on by Mr. 
Tramiel-on a personal basis. 

231 Q Why did Evermac need this letter 
assuming the obligation to repay the loan to 
Trans Commercial Acceptance Limited? 


A. Because Evermac was the beneficial 





owner of the shares being purchased at the 


bank. 

232 Q. What was Mr. Tramiel to use this money 
for? 
A To purchase shares in a bank. 

233, Q On whose behalf was he to purchase thos 
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shares? 
A. On behalf of Evermac at again the 
direction of Mr. Morgan. 

234 Q. Was there any agreement in writing to 


cover this transaction? 


A. Between whom? 
235 Q. Evermac and Mr. Tramiel? 
A. If thre are any, I presume they 


would be in your records and everything was 


turned over to you. 


236 Q. No agreement has been turned over to 
us. 
A. Then, I would presume those are. the 
enly papers. 

237 Q. Do you know of any agreement? 
A. Not off hand. I only knew what we 


have been told that Mr. Tramiel was making 
this transaction at the instigation of Mr. 
Morgan and it was being doreon behalf of Evermac. 
238 Q. When was it decided it would be done 
on behalf of Evermac? 
A. I don*t know exactly when it was 
decided to do this. I was not a part or 
involved again in the doing. Again, I only 
carried out the paper work. 
239 Q. Mr. Kapp, I would like to show you, 
as Exhibit 2 of this examination, a direction 
to Aurora Leasing re loan to Evermac Office 


Equipment Company Limited dated December 10th, 
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1964, which appears to be signed by you under 

the corporate seal of Evermac Office Equipment 
Company Limited. Why did you sign that direction? 
A, As I explained to you, this is all 

part of the same transaction as the $135,000.00 


and the different sums you hare. 


---EXHIBIT NO, 3: Direction to Aurora Leasing dated 


December 10th, 1964. 


BY MR. BAIRD: 


240 


241 


ake 


243 


Q. This direction shows Evermac Office 
Equipment loaning $2,075,000.00 in Canadian 
funds. It shows Aurora Leasing Corporation 
loaning to Evermac Office Equipment Limited 


$2, 075,000.00 in Canadian funds. What was 





the purpose of this loan? 

Be I just told you this purpose was to 
complete the transaction of the purchase of 

the shares in the Berlin Bank. 

Q. Who negotiated this loan on behalf 

of Evermac Office Equipment Company Limited? 
A, It was negotiated. It was arranged 
by Mr. Morgan. 

Q. Why did you sign this direction? 

A. I thought I have to go back to the 

same thing. I told you I carried out paper 

work of the corporation. 


Q. Did you sign this direction? 
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A. This is my signature, yes. 
Q. At the request of Mr. Morgan? 
Be I signed the paper because I told 


you this was part of the doing of the books 


and confirming on behalf of the company that 


this in fact went into the books of the company. 
Qe What was Mr. Tramiel to do with the 
money? 

By", With this money? 

Q. Yes. 

A. This money was to buy the shares of 





‘the Berlin Bank on behalf of Evermac. 


Q. Did you have any role in determining 
what the Berlin Bank was to do with the money 
Onee this money was invested in its shares. 
Did you have any part? 

A. | I think I have stated before that I 
had no position in the German Bank until late 
this year. 

Q. You had no official position. Were 
you ever involved in determining what shares 


or investments would be made by the Berlin 


Bank? 
A. No. 
Q. On April.13th, 1965, Evermac shows 


a receipt of $110,000.00 from the Berlin Bank. 


Why was that money received by Evermac? 


A. I don't know. I dont know but the 


money was received in the way of some transaction 
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It was $110,000.00 sent by the Berlin Bank to 
Evermac. Is that correct? 

250 Q. _ This is what the books indicate, yes. 
A. Off hand I don't know why that money 
came to Evermac. I think this was destined 
to’ Trans Commercial and somehow landed up in 
Evermac. 

251 Q. _ Why would the Berlin Bank be paying 
‘any money to Srane Commercial? 

A. I believe it was indebted to Trans 
icemeincetl at that time. Again, I am not sure. 

252 Q. The books of Trans Commercial indicate 
that there was as of May 31st 1965, there was 
a sale to the Berlin Bank by Trans Commercial 
of Commodore Business Machines notes in the 


amount of $141,995.00? 


Me. Perhaps it was in payment. 

253 Q. Were you involved in this transaction? 
A. No. 

254 Q. Did you negotiate it? 
A. I did not negotiate, no. 

255 Q. Were you familiar with the transaction? 


Were you aware of it? 
A. I know a little bit about it. 

256 Q Where are those notes of Commodore 
Business Machines at the present time? 
A. They have been sold to the Bank and 
paid-for. I presume they would have been 


delivered. 
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257 Q. .The bank have denied receiving the notes 
A. If they have denied receiving them, 
they must still be with Trans Commercial. 
258 Q. Trans Commercial dort have notes in 
its possession worth $141,995.00? 
A. Then I presume they are still in the 
hands of British Mortgage who was holding a 
substantial amount of security of Trans 
Commercial. 
259 Q. .-‘«*The German Bank said they have paid 
for those notes and have not received them. 
Can't you explain why the notes would not have 
been delivered to the German Bank? 
A. I eannot tell you. If they are not 
in the hands of the bank, or Trans Commercial. 
It must -- it would be your hands and they 
would still be in the hands of British Mortgage. 
260 Qs. But you did not arrange for any delivery 
of notes to the Berlin Bank or to any other 


person on behalf of the Berlin Bank? 


P 


I didn't. 
261 De you speak German? 


Yes. 


262 Did you ever visit the Berlin Bank? 
Yes. 


263 When did you visit the Berlin Bank? 


> Pp PP Pe 


™ When I go to Berlin at different times 
I had occasion to visit at the Bank. 


264. Q. What was the purpose or what were the 
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purposes of your visit? 
Ay My purposes on my visit to Berlin? 
265 Q. I am concerned with the purpose of 
your visit solely to the Berlin Bank. 
= When I am in Berlin, I do have some 
free time, I go and visit people from time to 
time that I know and I got to know Mr. Wirth, 
the manager of the Bank. Commodore has an 
account there. If I had nad ogasion to draw 
money out if I needed money for expenses. 
266 Q. Did you ever have any negotiations 
with the Berlin Bank concerning the affairs of 


Trans Commercial or Evermac? 





A. Would you ask that question again, 
please? 
267 % Did you ever have any negotiations 
with the Berlin Bank concerning the affairs 
of Trans Commercial or Evermac? 
A. ‘No, LI did not have negotiations but 
I did carry some messages over to them at times. 
268 Q. What was the nature of those messages? 
A. I don't quite recall. Certain 
requests, or sometimes letters or what have 


you while I was in Berlin. 


269 = * Who would initiate the requests or 
letters? 
A. It was requests given to me by Mr, 


Tramiel while I was there to step in and--- 


MR. POMERANT; That is not quite 
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answering Mre Baird's question. He asked who 
intiated the requests. You said Mr. Tramiel 
would initiate the requests. 

THE DEPONENT: I assume Mr. Morgan 
would have initiated it and had it passed on 
to me by Mr. Tramiel. 

MR. BAIRD: I think the witness did 
understand. my question. I asked who initiated 
the instructions and he said Mr. Tramiel. 

THE DEPONENT: Mr. Tramiel must have 


given me instructions. 


Q. On July 31st, 1965 Mr. Tramiel entered 
into an agreement with the Berlin Bank. I would 
‘like to show you a translation of this agreement 


and enter it as Exhibit 4 in this examination. 


---EXHIBIT NO. 4; Translation of agreement entered into 


272 


273 


petween Mr. Tramiel and the Berlin 
Bank dated July 31st, 1965. 


Q. Are you familiar with this agreement? 
A. I believe I have seen the German 
version. 

Q. Did you authorize Mr. Tramiel t o 


enter into this agreement? 
A. No. 


Q. Did you dis¢uss or have any discussion 








PETER W. MCHUGH KAPP 56 
SPECIAL EXAMINER 
TORONTO 











1 with Mr. Tramiel before he signed this agreement 
2 with the Berlin Bank? 

3 A. No. 

4) 274 Q. Did Mr. Tramiel ask your advice before 
5 he signed this agreement? 

6 A. Mr. Tramiel went to Berlin at the time 
7 to try to solve this situation in the best 

8 Manner he knew how. 

9] 275 Q. Did he telephone you concerning the 

10 proposed azreement? 

ii A. I don't recall speaking to him about 

12 it, no. ; 

13) 276 a. I have been advised that you delivered 
14 te the Clarkson Company 43,020 shares of 

15 Commedore Business Machines which are registered 
16 in the name of Hugo Oppenheimbank (Canada). 

17 Where did those come from? 

18 A. I presume they were owned by Hugo 

19 ‘Oppenhein. 

20| 277 Q. Were they? Were they the 

21 property of Hugo Opgmheimbank (Canada) or 

22 were they the property of the Hugo Oppenheimbank 
23 Berlin? 

24 A. I don't know. It would indicate who 

25 owns it. 

26) 0278 Q. We are unable to determine who owns 
27 those shares. That is why I am asking you 

28 


this question because you are the one that 


delivered the. shares to the Clarkson Comoany. 


its page generously brought to.you by William Glass 
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1 MR. POMERANT: Just a moment. Mr. 

2 Baird, the Clarkson Company requested Mr. Kapp 
3 and Mr. Tramiel to deliver all shares of 

4 Commodore Business Machines which they had in 
5 their possession and control and which were 

6 part of any of the companies that were, if I 
vi may use the term, Morgan creatures. They in 
8 turn delivered all the shazs which they had in 
9 their possession and control from those Morgan 
10 creatures to Clarkson, Gordon. They were not 
11 requested at the time to d@itneate from which 
12 company they were coming from so what they 

13 did was gather whatever shares were available 
14 and delivered them to the Clarkson Company. 

15 MR. BAIRD: I want to know, for the 
16 purpose of administering the various bankrupt 
17 estates, I want to know where they came from, 
18 especially where those shares of Commodore 

19 Business Machines came from. 

20 THE DEPONENT: Off hand, as I told you, 
21 I cannot determine at this moment. I must 

22 assume if we delivered them to you, they belonge 
23 to this particular company. Which one, I must 
24 asume again that the record should be able to 
25 indicate who owns them specifically. 

26 


27] BY MR. BAIRD: 


28] 279 Q. The records do not indicate who owns 
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A, I cannot--- 
Q. Where did Hugo Oppenheimbank (Canada) 


Limited obtain those shares? 

MR, POMERANT: Again, the simplest 
answer would be to take out the books of Hugo 
Oppenheim (Canada) and see where those shares 
came from but what--- 

MR. BAIRD: If Mr. Kapp can tell us 
from examining the books of Hugo Oppenheimbank 
{Canada), this would be sufficient. 

THE DEPONENT: Could I see the receipt 
that we had written out when we delivered those 
things to you, those papers and documents. I 
pelieve there was a receipt written out. Would 


this not indicate--- 


BY MR. BATRD; 


281 


2832 


Q. They are registered in the name of 
Huge Oppenheimbank (Canada) Limited but in our 
investigation the fact they are registered in 
the name of the company does not always indicate 
they are owned by that company. We want to 
know who in fact owns the shares. 

A. I would almost assume if they are 
registered in that name they belong to that 
company. 

Q. Did they pay for them. We are prepared 
to give you the books? 


Bs I don't know if I can tell you. I 
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would be happy to tell you. 


=~-Off the record discussion. 


BY MR. BAIRD: 


283 


284 


285 


286 


Q. Sinden the assets of Evermac were 

12,535 shares of Commodore Business Machines, 
What is the financial position of this company 

at the present time. Has there been a financial 
statement taken off recently? 

As Whatever financial statement figures 
were taken off, were turned over to the Clarkson 
Company. 

Q. I am talking about Commodore Business 


Machines’ financial statement? 


A. Tam sorry, I understood you to say 
Evermac. 

Q. No, Commodore Business Machines. 

A. Commodore Business Machines' statement 


is in process of preparation for the end of 





June 30th, 1965 and should be released fairly 


shortly, 
Q. What do you mean by fairly shortly? 
A. Next few weeks, possibly a month. 


Our accountants, in view of the general situation 
in the accountancy world, they want to verify. 
As a matter of fact, we are going to New York 
on Thursday, our accountants to personally go 


through and they want to verify the statements 


generously brought to you by Gerry Corcoran 
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in New York. This is now the position that 


has happened. 


287 Q. That is the position of the associated 
companies? 
A. No, this is all the accountants in 


Canada today, they think in any company audited 

by someone else, they want to have a 100k at 

first hand —— company. That is the delay 
at the present time and our accountants are 
presently going to New York this week to go 
through the working papers of the New York 
accountant. 

288 Q. Is Commodore Business Machines still 

operating? 

A. Commodore Business Machines Inc. you 
are referring to? 

289 Q. No, is Commodore Business Machines 

still carrying on business and Operating in 

a normal manner? 

A. Of course. 
MR. BAIRD: That is all for the day. 

We will adjourn the examination unless some- 


ting else comes up we have to ask you about. 


---Examinztion adjourned sine die. 
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I hereby certify the foregoing to be 
examination of MANFRED KAPP, under Section 121 of the 
Bankruptey Act, taken in shorthand before me on the 5th 
day of October, 1965. 
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